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as in the lower division of the river " throughout that part of the Rio 
Grande * * * which serves as a boundary between the two nations." 
(U. S. Case App., p. 87.) 

The irresistible logic with which the Presiding Commissioner drives 
home the conclusion that the ambiguity, if any, in the Convention of 
1884, in so far as the retroactivity of the convention is concerned, is 
removed by the practical construction placed upon that treaty by the 
contracting parties as well as by the language of the Treaties of 1889 
and 1905, compels the admiration and approval of the American Com- 
sioner, but he can not expel from his mind that the conclusion from the 
same course of practical construction and subsequent treaty interpreta- 
tion applies with equal force to the ambiguity, if any, of the Convention 
of 1884 when dealing with erosion and avulsion. 

The words " slow and gradual " are relative terms." The Treaty of 
1884 was drafted specifically for the Rio Grande, and its changes at the 
point in question have been slow and gradual compared to other changes 
both in the upper and lower river or when compared with the progress 
of a snail. 

AWARD VOID FOR UNCERTAINTY 

The award of the Presiding Commissioner and the Mexican Com- 
missioner, constituting a majority of the Commission, is to the effect that 
the 

international title to the portion of the Chamizal tract lying between the middle 
of the bed of the Rio Grande, as surveyed by Emory and Salazar in 1852 and the 
middle of the bed of the said river as it existed before the flood of 1864, is in the 
United States of America, and the international title to the balance of the said 
Chamizal tract is in the United States of Mexico. (Opinion, p. 36.) 

The American Commissioner is of opinion that this award is void for 
the further reason that it is equivocal and uncertain in its terms and 
impossible of accomplishment. The Presiding Commissioner and the 
Mexican Commissioner " conceive that it is not within their province to 
relocate that line [the line of 1864], inasmuch as the parties have 
offered no evidence to enable the Commissioners to do so." (Opinion, 
p. 36.) It is submitted, with all respect, that the fact that the parties 
have offered no evidence of the location of the line of 1864 is suggestive 
of the fact that it was not within the contemplation of the parties that 
the tract should be divided. Perhaps the reason that agent and counsel 
on either side, even after the suggestion of the court as to the possibility 
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of dividing the tract along the channel of 1864, did not ask leave to 
offer evidence for the purpose of relocating this channel was because they 
were and are well aware that it would be as impossible to locate the 
channel of the Eio Grande in the Chamizal tract in 1864 as to relocate 
the Garden of Eden or the lost Continent of Atlantis. 

In concluding this dissenting opinion, it is impossible to refrain from 
pointing out the unfortunate results which this decision would have in 
the contingency that the two countries should attempt to follow it in 
interpreting the Treaty of 1884 in other cases. 

The American Commissioner does not believe that it is given to human 
understanding to measure for any practical use when erosion ceases to 
be slow and gradual and becomes sudden and violent, but even if this 
difficulty could be surmounted, the practical application of the interpreta- 
tion could not be viewed in any other light than as calamitous to both 
nations. Because, as is manifest from the record in this case, all the 
land on both sides of the river from the Bosque de Cordoba, which ad- 
joins the Chamizal tract, to the Gulf of Mexico (excepting the canyon 
region) has been traversed by the river since 1852 in its unending lateral 
movement, and the mass, if not all, of that land is the product of similar 
erosion to that which occurred at El Chamizal, and by the new inter- 
pretation which is now placed upon the Convention of 1884 by the 
majority of this Commission, not only is the entire boundary thrown 
into well nigh inextricable confusion, but the very treaty itself is sub- 
jected to an interpretation that makes its application impossible in prac- 
tice in all cases where an erosive movement is in question. 

*The Presiding Commissioner has fallen into error (Opinion, p. 34) in sug- 
gesting that the American commissioner in 1896 compared the erosion at Chami- 
zal to that which formed the bancos only, whereas the American commissioner 
in his opinion was referring to the erosion at every bend in the river throughout 
the 800 miles where it flowed through alluvial formation. 

The following are the words used by him : 

" In the opinion of the United States Commissioner, if the changes at EI 
Chamizal have not been ' slow and gradual ' by erosion and deposit within the 
meaning of Article I of the Treaty of 1884, there will never be such a one found 
in all the 800 miles, where the object of the Treaty will be lost to both govern- 
ments, as it will be meaningless and useless, and the boundary will perforce be 
through all these 800 miles continuously that laid down in 1852, having literally 
no points in common, with the present river, save in its many hundred inter- 
sections with the river, and to restore and establish this boundary will be the 
incessant work of large parties for years, entailing hundreds of thousands of 
dollars in expense to each government and uniformly dividing the lands between 
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the nations and individual owners, that are now, under the supposition that for 
the past forty years, the changes have been gradual, and the river accepted gener- 
ally as the boundary, under the same authority and ownership; for it must be 
remembered that the river in the alluvial lands, which constitute 800 miles, has 
nowhere today, the same location it had in 1852." (Proceedings of International 
Boundary Commission, Vol. 1, p. 93.) 

The Convention of 1910 sets forth that the United States and Mexico 
" desiring to terminate * * * the differences which have arisen be- 
tween the two countries," have " determined to refer these differences " 
to this Commission enlarged for this purpose. The present decision ter- 
minates nothing; settles nothing. It is simply an invitation for inter- 
national litigation. It breathes the spirit of unconscious but neverthe- 
less unauthorized compromise rather than of judicial determination. 

(Signed) Anson Mills. 

Individual Opinion of the Commissioner of Mexico 

[Translation.] 

The Mexican Commissioner respectfully begs to differ from the opinion 
of his learned colleagues in definitely judging the subject of the Chami- 
zal in the matter of the fixedness and invariability of the boundary line of 
1852, and also in regard to the retrospective application of the Con- 
vention of 1884, as it does not appear to him that the findings of the 
majority on both points are supported by the record and the arguments 
that figure in the proceedings. 

The agent of the Government of Mexico has left established a funda- 
mental axiom in right, — that the alluvium should be governed and 
qualified by the laws in force at the time in which it commenced to 
form. In the depth of this principle is enveloped the universal maxim 
of the irretroactivity of the laws, unless it is stipulated expressly in 
them, or that at the time the phenomena in question took place there 
should have been no provisions to cover it. 

Neither of the two exceptions cited occur in the case of the Chamizal, 
as in 1852 there existed a perfectly defined law to apply — the Treaty 
of Guadalupe. The Convention of 1884 evidently does not contain any 
direct and precise stipulation as to its retrospective power. 

My first proposition, according to this, is that the Treaty of 1848 
stipulated in a clear and precise manner a fixed or " limited " line. 

The agent of Mexico expounds in methodical and sufficient form the 



